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INTRODUCTION  
 

1 Ngāti Manuhiri Settlement Trust (Ngāti Manuhiri) and Te Rūnanga o Ngāti 

Whātua (Te Rūnanga) are the mandated Iwi Authorities that represent the key 

Māori interests affected by the applications.  They have identified their 

whakapapa to the ancestral lands and waters affected by this application; they 

exercise ahi kaa within their respective rohe, including the eastern and western 

Hōteo catchment. They jointly oppose the resource consent proposal (proposal) 
and Plan Change 42 (PC42). It was “always in the wrong place” as Mook 

Hohneck stated in evidence yesterday. The low probability, high impact risk of 

adverse impacts to water quality, “sits with the mana whenua”. This is an 

intergenerational burden.  

 

2 The collective position of Ngāti Manuhiri and Ngāti Whātua is that the proposal 

and PC42 result in significant adverse cultural effects to their tikanga, beliefs and 

relationships with their ancestral waters, lands and taonga. These effects include 

ecological impacts to taonga waterways, habitats and species, identified in the 

expert evidence of Kate McArthur, Fleur Maseyk, Greg Carlyon, and relevant 

DOC experts. These effects should be avoided, not mitigated or offset.1  

 

3 Ecological values and water quality are high in many of the streams of Wayby 

Valley impacted by the proposed landfill. Small headwater streams are important 

for ecosystem health and have high aquatic biodiversity value. This includes 

habitat for taonga species such as koura, kākahi, tuna and īnanga. The proposal 

will infill about 14km of intermittent and perennial stream habitat, and 5km of 

ephemeral stream. Proposed offsets will not directly address the permanent 

habitat loss or effects on indigenous species of significant reductions in habitat 

availability. The ecological effects are contrary to national policy that prioritises 

health and wellbeing (physical and spiritual) of water bodies and freshwater 

ecosystems and protects the relationship between tangata whenua and their 

taonga species, habitat, river extent and values. 2  

 

 
1 Ngāti Whātua CVA at p15:”..Furthermore there would be no amount of offset that could replace this 
area of significance to mana whenua – reforming our Awa will remove the.. mauri the wairua forever a 
permanent loss and extinction of species.” 
2 See generally executive summary, Kate McArthur evidence at [1]-[6]; planning evidence by Greg 
Carlyon; Dr Fleur Maseyk (ecological offsetting).  
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4 The Iwi position merits significant weight in relation to cultural effects under 

sections 6(e), 7(a) and 8 RMA; and counterpart planning provisions, such as the 

wellbeing of Te Mana o te Wai under the NPSFM 2020, and Chapter B6 of the 

RPS.  

 

5 These submissions address areas of common interest between the two Iwi 

Authorities. Additional matters will be covered in cultural evidence to be provided 

on 24 & 25 November.  

 

ISSUES  
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• Statutory framework  
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• Ecological effects 

• Section 42A reports 
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• Waste Minimisation Act 2008 

• NPSFM 2020  

• Witnesses  

• Relief sought  

 
BACKGROUND  
 
Ngāti Manuhiri  

6 Counsel for Ngāti Manuhiri submits that: 

7 The Ngati Manuhiri Settlement Trust is the Post Settlement Governance Entity, 

ratified by the Ngati Manuhiri People to do, amongst other things: 

a. Receive and adminster the settlement assets of Ngati Manuhiri on behalf of 

and for the benefit of its present and future members; and 
b. Promote the cultural, spiritual and economic well-being of Ngati Manuhiri 

peoples. 
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8 Ngāti Manuhiri hold rangatiratanga over the area in which the application is 

proposed to be located. It was within this region that Ngati Manuhiri developed 

their own distinct identity as a tribal grouping, joining with, and forming strategic 

alliances with others to cement their place as tangata whenua of the region.  

 

9 The customary interests of Ngati Manuhiri were legally severed within a regime 

of fraudulent purchasing and timber licensing which saw neighbouring iwi3 paid 

for the alienation of lands and resources of Ngati Manuhiri.  

 

10 This is not the first time that Ngāti Manuhiri resources have been exploited for 

the benefit of Auckland.  Crown regulation of the timber trade in the Mahurangi 

District saw it stripped of the vast stands of kauri to feed the colony and construct 

what was then its new capital.   

 

11 Today, Ngati Manuhiri stand alongside its neighbouring relations to oppose the 

prejudices of the past being revisited upon them in a new and contemporary 

sense.  

 
Ngāti Whātua  
 
12 Counsel for Te Rūnanga submits that: 

 
13 Te Rūnanga is the governing body representing Iwi, hapū and 35 marae of the 

Ngāti Whātua confederation.4 It is constituted under the Te Rūnanga o Ngāti 

Whātua Act 1988. Te Rūnanga is the sole representative body authorized to deal 

with issues affecting the whole of Ngāti Whātua, about 15,000 beneficiaries. 5 

The rohe of the wider Ngāti Whātua confederation includes the four harbours of 

Hokianga, Kaipara, Waitematā and Manukau. Te Aroha Pā Marae is the tupuna 

marae for Ngāti Rango with the largest affiliated membership of their hapū.6  

 

14 Ngāti Whatua asserts rangatiratanga in relation to the subject proposal, which 

affects the headlands of the catchment that flow westward to Kaipara Moana. 

 
3 For clarity, not Ngāti Whātua  
4 The confederated hapū and tribes are listed in the 2008 Deed of Mandate. 
5 Settlement assets are managed by Ngā Maunga Whakahii o Kaipara Development Trust (PSGE), 
also a submitter opposing the subject proposal and PC42.  
6 Evidence of Te Atarangi Edmonds (Chairperson)   
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The Hōteo is not just the Awa (river); it is the wider Hōteo catchment that 

includes headwaters being infilled for the proposed landfill. The Hōteo flows into 

the Kaipara, a taonga of Ngāti Whātua and its biggest natural asset. The closest 

marae to the application are identified in the CVA produced as part of te 

Rūnanga’s evidence.7  

 
STATUTORY FRAMEWORK  

 
15 Briefly, the RMA establishes a hierarchy of planning instruments, including 

national, regional and district level. 8  PC42 is a low and mid-tier instrument, and 

must give effect to the national and regional instruments. 9  These include the 

NPSFM 2020, NZCPS and RPS. Other national instruments are also potentially 

relevant, but more tangential.  

 

16 District and regional planning instruments must achieve sustainable 

management under Pt 5 RMA. 10 The sustainable purpose is better achieved by 

enabling zero waste outcomes for the Auckland region beyond 2028. Zero waste 

is less likely to happen if there is a consented site (or spot-zone) at Wayby Valley 

that anticipates, and creates capacity for, regional waste until about 2060.11 Non-

complying activity status is appropriate to reflect the policy imperatives in the 

Waste Minimisation Act 2006, with its statutory purpose being to decrease waste 

disposal: 
 

[section 3 purpose] .. encourage waste minimisation and a decrease in waste 
disposal in order to— 
(a) protect the environment from harm; and 
(b) provide environmental, social, economic, and cultural benefits. 

 

17 The statutory framework and legal tests for PC42 and the resource consent are 

different; the evidence relevant to effects is largely similar.12 The Supreme Court 

in Sustain our Sounds has confirmed that the exercise must be treated 

separately: 
 

 
7 Ōruawharo; marae of Te Uri o Hau and Puatahi of Ngāti Rongo, located near the mouth of the Hōteo 
as it discharges to the Kaipara moana: pp11 CVA.  
8 King Salmon at [10] 
9 Sections 67(3), 75(3) 
10 Sections 63(1), 72(1) RMA 
11 2060 = approx. 35 years from 2028 (when Redvale closes).  
12 Ibid at [5.2] 
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[146] It is nevertheless important for the plan change process and the consents to 
be considered separately, with the different statutory provisions and the different 
roles of the decision maker firmly in mind: as a planning authority (for plan 
changes) and as a hearing authority with a quasi-judicial role (for consents). We 
consider that the Board in this case did consider the plan changes and the 
consents separately and was well aware of the different roles and statutory 
provisions when considering water quality issues. It also took a proper regional 
approach to the issue of water quality, considering the effect of the farms on water 
quality on a Sounds-wide basis. [Footnotes omitted] 

 
18 The applicant appears to concede that Pt 2 RMA is relevant to PC42, under the 

rule in King Salmon (incompleteness).13 Pt 2 RMA may be considered where a 

planning regime is incomplete; Waste Management appears to accept relevance 

of Pt 2, given the blanket non-complying status of landfills in the region. The AUP 

does not give effect to the NPSFM 2020, another reason to consider Pt 2 RMA 

for both the proposal14 and PC42.  

 

19 Any consideration of Pt 2 RMA must be done holistically. These submissions 

focus on ss6(e), 7(a) and 8 RMA, but all parts of Pt.2 RMA are relevant.15   

 

20 There is no direct comparison between NZTA’s designation for the Warkworth to 

Wellsford (WW2W) project and the subject application. It is a false analogy. 16 

The legal test for designations is materially different. 
 

21 Legal submissions by Department of Conservation (DOC) have addressed many 

of the high-level issues relevant to the statutory and planning framework, 

including relevant ecological effects. Those submissions are largely adopted 

without being repeated.  

 
ASSESSMENT OF EFFECTS FOR PC42 
 
22 The applicant seeks to limit relevant effects that you can consider for PC42, 

relying on the Supreme Court decision in Sustain Our Sounds. 17 The applicant 

contends that there are two key effects-related questions for PC42. These are 

(paraphrased):  

 
13 Pt 2 RMA may be considered where a planning regime is incomplete, invalid, uncertain in meaning, 
per King Salmon at [90].  
14 Pt 2 RMA may be considered under the discretion identified in Davidsonn (CA), by reference to 
King Salmon.  
15 Acknowledged in the balanced assessment provided by Greg Carlyon. 
16 Discussed in Waste Management legal submissions at [3.11] to [3.12]  
17 Legal submissions, ibid at [23.3]ff 
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(a)  whether there are fundamental flaws that make the site unsuitable for a 

regional landfill; and  

(b)  whether there are positive effects in confirming the PPC request.18 

  

23 As a starting point, there are fundamental flaws, meaning PC42 should be 

declined. Flaws include the significant adverse cultural and ecological effects; 

the unacceptable risk to taonga waterways from low probability, high impact 

leachate effects (including the Hōteo, Kaipara Moana and aquifer); inability to 

identify and mitigate adverse cultural effects. 

 

24 A plan change should not be approved, if the consequential consenting regime 

cannot be implemented: Discount Brands v Westfield New Zealand Ltd [2005] 2 

NZLR 597 at [10] 

  
“The district plan has legislative status. People and communities can order their 
lives under it with some assurance. A local authority is required by s84 of 
the Act to observe and enforce the observance of the policy statement or 
plan adopted by it. A district plan is a frame within which resource consent has to 
be assessed.” 

  
25 It is not appropriate to approve a plan change unlikely to result in a consented 

landfill, even if discretionary status applies, because of the significant adverse 

cultural and ecological effects, including ongoing low probability, high impact, risk 

of physical and spiritual harm to the taonga aquifer and waterways, from locating 

a regional landfill at the selected site; and inability to mitigate adverse cultural 

effects (spiritual and physical).19  

 

26 In any event, the test for a plan change is appropriateness. This is a merits test, 

not a “fundamental flaws” test in terms of sections 32, 32AA and Schedule 1 

RMA. There is no fetter on your assessment of the relevant effects of PC42, and 

the appropriateness of the relevant provisions.20 

 

 
18 Legal submissions, ibid at [23.6] 
19 Put another way, it is important that the provisions of the district plan provide sufficient assurance – 
consideration of the exemplar resource consent application demonstrates fundamental flaws – it is 
hard to conceive of a scheme in this location which would not have similar flaws (the waterways and 
aquifer cannot be avoided) –not the assurance required to justify inclusion of the proposed landfill 
precinct provisions in the district (unitary) plan. 
20 The objectives, policies, methods can be evaluated against the higher order instruments. The 
merits of the policies and methods of PC42 are up for debate. PC42 is not a designation (where the 
decision-maker must focus on the objectives of the requiring authority in the NOR). Contrast legal 
submissions at [21.8] 
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27 The “fundamental flaws” threshold proposed by Waste Management is not only 

invalid, it lacks balance. Under this putative test, there is no limit on 

consideration of relevant positive effects; it is only adverse effects that must 

meet a threshold of “fundamental flaw”.   

 
28 Reliance on Sustain our Sounds (at [145] of that decision) is misplaced.21 The 

cited paragraph relates to whether a reasonable consent authority may have 

regard to consent conditions when determining plan change provisions, in 

circumstances where the two are sought in parallel; it would be irrational to do 

otherwise.  

 
29 This is a different issue as to whether a consent authority is fettered to 

consideration of fundamental flaws, when assessing a plan change that 

introduces objectives, policies, rules and methods, not limited to activity status.  

 
30 Para [145] of Sustain our Sounds needs to be read in context of the surrounding 

discussion. At [147], the Supreme Court noted wider parameters for assessment 

of effects: the effects of a full range of activities are to be considered: 

[147] We recognise that there could be dangers when a planning authority has 
regard to anticipated consent conditions where the consents are for only one 
activity, while the plan change covers a variety of activities. A planning authority 
must have regard to the full range of activities that a proposed plan change could 
subsequently permit. In this case, however, both the plan changes and the 
consent conditions related only to salmon farming.  

CULTURAL EFFECTS 
 
31 History is key, history repeats itself. The burden of infrastructure for Auckland 

has historically been imposed on mana whenua and tangata whenua. That is 

happening again with the proposed regional landfill.  

 

32 This gives context to the collective position of Ngāti Manuhiri and Te Rūnanga, 

that the proposal and PC42 result in significant adverse cultural effects to their 

tikanga and relationships with waters, lands and taonga. These include 

biodiversity and ecological impacts to taonga waterways, habitats and species 

within the subject site and wider unit area. These effects should be avoided, not 

 
21 Legal submissions at [23.5] 
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mitigated or offset.22 This explains the rāhui placed on this application; a 

statement of opposition based on tikanga; it is a relevant resource management 

consideration.23  

 

33 While it is for the Rangatira, Kaumatua and Kuia to identify their values, 

relationships and beliefs over these 2 days, a relevant framework of cultural 

principles has already been identified by Council in the Auckland Waste 

Management and Minimisation Plan (2018).  
 

34 The Plan sets a course for Council in meeting its obligations under the Waste 

Management Act 2008 to achieve “effective and efficient” waste management 

and minimisation. The plan includes the importance of a closed loop system, 

control over resources within the rohe of each Iwi (rangatiratanga and 

kaitiakitanga), management of waste under tikanga and mātauranga Māori; 

reciprocation (not transfer of the waste of the many rohe of Auckland to a single 

rohe): 
 

“Zero Waste is also about embracing Te Ao Māori – aligning with Te Ao Māori and 
the tradition of kaitiakitanga to sustain and restore our collective resources to 
enhance the tradition of mauri of taonga tuku iho.” 
… 
Traditionally, a closed loop waste system returned all toenga (remains/leftovers) 
back to Papatūānuku, without detriment to the whenua, awa (waterways), or 
moana (ocean). Tikanga (practices) determined appropriate mechanisms to 
manage this system. For example, human organic matter was not mixed with 
toenga kai and other compostable materials. The contemporary concept of para 
kore (zero waste) is a customary practice that brings mātauranga Māori (Māori 
knowledge and expertise) and tikanga into the sustainable waste management 
sector. It recognises the extrinsic costs of waste on the aquatic and terrestrial 
environments, and who will inherit these costs. 
 
Long-term behavioural change is required to protect Papatūānuku, Tāne and 
Tangaroa. Recognising the kaitiaki obligations of mana whenua and the atawhai 
(kindness and generosity) obligations of all Māori and Aucklanders to Tāmaki 
Makaurau is necessary for change. 

 
Incorporating mātauranga and tikanga Māori into solutions and decision-making by 
partnering with whānau, hapū, iwi, and communities will create change and 
facilitate the transfer of knowledge and actions to and for future generations.24 

 
22 Ngāti Whātua CVA at p15:”..Furthermore there would be no amount of offset that could replace this 
area of significance to mana whenua – reforming our Awa will remove the.. mauri the wairua forever a 
permanent loss and extinction of species.” 
23 It is not a veto, given orthodox case law.  
24 Guiding principles:  
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35 Waste Management’s approach to both PC42 and the proposal contemplates 

trade-offs between incommensurable values. Absent a zero-waste regime, 

community waste should (it is argued) be managed within the region, by being 

concentrated in one rohe.  

 

36 But there are no reciprocal benefits to that rohe from the waste of the many. This 

comes at a cost, both to the local and wider environment: the “trade-off”. The 

trade-off includes the negative impacts on the relationships and beliefs of Ngāti 

Manuhiri and Ngāti Whātua ki Kaipara with their ancestral lands, waters and 

taonga.  

 
Ngāti Manuhiri evidence 
37 Presented by Mook Hohneck. 

 
Ngāti Whātua evidence  

 
“Ngāti Whātua: we have been here for 800 years..”  
“..[the proposal is] ..right in the middle of Ngāti Manuhiri..”25  

 
 
 

 
Recognising that communities, mana whenua, mataawaka, industry and other 
stakeholders need to understand and be involved in developing solutions. 
 
Recognising the shared aspirations of mana whenua and mataawaka, their unique 
roles and responsibilities that they play. 
 
Ensuring the teachings of Te Ao Māori underpin and inform waste management 
decisions. 
 
Recognising kaitiakitanga, which takes an integrated view of the environment and 
the relationship between all things. 
 
Provide for Maori priorities  

i. Rangātiranga 
ii. Kaitiakitanga  
i. Kotahitanga  
ii. Manaakitanga; and  
iii. Whanangatanga  

 
25 Evidence of Joe Pihema, Ngāti Whātua Ōrākei (transcript not available)  
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Te Rūnanga CVA 
 

38 The CVA relevantly notes that the application site influences the headwaters of 

tributaries of the Hōteo catchment and Te Awa o Hōteo and out into the Kaipara 

moana. The significant impact of this proposal is felt in the Awa that flow from the 

application site into the Hōteo catchment.  

 
39 The catchment takes its name Hōteo from a specific locality situated beside the 

Hōteo Awa, just upstream of the junction with the Kaitoto stream. “Each tributary 

in the Hōteo catchment has its own name which gave it a unique identity, a mauri 

or spiritual essence”26 some named for physical qualities, some identified for the 

resources found within their catchments and others for historical or spiritual 

associations27.  Many hapū whakapapa to the Hōteo and its surrounds. 

 
40 Hapū lived in and around the Hōteo catchment, and several hapū lived between 

Hōteo mouth right up to the end of the Hōteo Awa28. The Hōteo river itself 

provided a means for hapū to plant and water their gardens.29 The Hōteo was 

and still is an important food-gathering area. The Hōteo flows into the Kaipara, 

the largest natural resource for Ngāti Whātua. It is a taonga and “jewel in the 

crown”. 

 

Summary 
41 The combined Iwi position merits significant weight in relation to cultural effects 

under sections 6(e), 7(a) and 8 RMA; exercise of rangatiratanga and active 

protection of taonga; and the counterpart planning provisions, such as the 

wellbeing of Te Mana o te Wai under the NPSFM 2020; and recognition given to 

mana whenua interests through the RPS. Trade-offs through offsetting and 

environmental compensation, are not acceptable from a tikanga perspective.   

 

42 The mandated iwi and hapū authorities are specialists in their own tikanga and 

mātauranga Māori. Therefore, Ngāti Manuhiri and Te Rūnanga are best placed 

to identify adverse effects caused by the subject proposal to their cultural beliefs 

and relationships with ancestral lands, waters and taonga. This is captured in 

RPS Policy B6.2.2 which states: 

 
26 Pg 13 Ngāti Whātua CVA.  
27 Pg 13 Ngāti Whātua CVA.  
28 Pg 14 Ngāti Whātua CVA.  
29 Korero of Richard Nahi, pg 14 of Ngāti Whātua CVA.  
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(1) Provide opportunities for Mana Whenua to actively participate in the 
sustainable management of natural and physical resources including ancestral 
lands, water, sites, wāhi tapu and other taonga in a way that does all of the 
following:  

(e) recognises Mana Whenua as specialists in the tikanga of their hapū or 
iwi and as being best placed to convey their relationship with their ancestral 
lands, water, sites, wāhi tapu and other taonga;  

 
43 The Environment Court in Ngāti Whātua Ōrākei confirmed this “specialist” focus 

by the RPS.30 The High Court decision in Ngāti Maru has confirmed that 

decision-makers have jurisdiction under the RMA to determine competing claims 

to stronger relationships with the ancestral lands and waters, subject to guiding 

parameters and relevance to resource management decision-making process 

(such as consent conditions).31 Here the key Iwi Authorities agree the proposal 

should be declined, and the plan change refused. Relevant cultural effects under 

tikanga will be identified by kaumatua evidence to be called over the 2 days.   

 
Section 6(e) RMA and Chapter B6 RPS  
44 Section 6(e) RMA is an important reference point when assessing the 

appropriateness of the proposal and PC42 under the relevant statutory tests. 32  

Chapter B6 RPS contains similar provisions. As decision-makers, you must 

“recognise and provide for” the following as a matter of national importance, 

relevantly:  

 
“the relationship of Māori and their culture and traditions with their ancestral lands, 
water, sites, waahi tapu and other taonga”.  

 
45 Section 6(e)33 has a relationship and whakapapa-focus. This reflects the 

whakapapa between mana whenua, and the lands, waters, places and taonga 

directly and indirectly affected by the proposal/PC42. Whakapapa creates 

connection to both physical and spiritual worlds.34 Features of the physical world 

are not just physical resources but entities in their own right, as ancestors, gods, 

whanau35 that mana whenua have an obligation to care for and protect 

 
30 Ngāti Whātua Orākei Whai Maia Ltd v Auckland Council [2019] NZEnvC 184  
31 Ngāti Maru Trust v Ngati Whātua Orākei Whai Maia Ltd [2020] NZHC 2768  
32 It is not of course the only relevant provision in Pt 2 RMA, or the wider statutory framework.   
33 And the relevant RPS objectives and policies in AUP Chapter B6  
34 See generally Chapter 5-2 of the district plan, which identifies kinship, whakawhanaungatanga, the 
inter-connection between physical and spiritual realms.   
35 Discussed in David Higgins evidence (Whakapapa associations) at [12]-[20]. 
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(kaitiakitanga36). There is no rigid distinction between physical beings, tipuna 

(ancestors), atua and taniwha.37  

 

46 This metaphysical viewpoint was affirmed by the Court of Appeal in a non-RMA 

case. 38 But it is orthodox law, confirmed by a number of RMA authorities, that the 

environment includes both physical and spiritual dimensions.39 No necessary 

priority is given to one over the other, subject to relevant and probative evidence 

as to tikanga and cultural beliefs and practices.   

 

47 Section 6(e) RMA is often paraphrased as the relationship of iwi or hapū with 

ancestral lands, waters and taonga; but reference to “their culture and traditions” 

is equally relevant. As noted by the Environment Court, it is the tikanga and belief 

 
36 Kaitiakitanga involves reciprocal responsibilities: it is a responsibility, not a choice.  
37 Kemp v Queenstown Lakes District Council [2000] NZRMA 289  
38Trans-Tasman Resources Limited v Taranaki-Whanganui Conservation Board [2020] NZCA 86 
(subject to appeal to the SC). An EEZ case, but that does not detract from the observations made, 
as follows:  

“[173] The inextricably linked concepts of whanaungatanga and Kāitiakitanga in relation to the 
natural environment and its resources were helpfully summarised by Williams J, writing extra-
judicially, in Lex Aotearoa: An Heroic Attempt to Map  

“ ... whanaungatanga might be said to be the fundamental law of the maintenance of 
properly tended relationships. The reach of this concept does not stop at the boundaries 
of what we might call law, or even for that matter, human relationships. It is also the key 
underlying cultural (and legal) metaphor informing human relationships with the physical 
world — flora, fauna, and physical resources — and the spiritual world — the gods and 
ancestors.  
...  
No right in resources can be sustained without the right holder maintaining an ongoing 
relationship with the resource. No relationship; no right. The term that describes the legal 
obligation is Kāitiakitanga. This is the idea that any right over a human or resource 
carries with it a reciprocal obligation to care for his, her or its physical and spiritual 
welfare. Kāitiakitanga is then a natural (perhaps even inevitable) off-shoot of 
whanaungatanga.”  
 

In this case the DMC needed to engage meaningfully with the impact of the TTR proposal on 
the whanaungatanga and Kāitiakitanga relationships between affected iwi and the natural 
environment, with the sea and other significant features of the marine environment seen not 
just as physical resources but as entities in their own right — as ancestors, gods, whanau — 
that iwi have an obligation to care for and protect.” 
 

39 Examples are Bleakley v Environment Risk Management Authority [2001] 3 NZLR 213 at [80]-[86]: 
duty of active protection to reasonable extent; taonga embraces the metaphysical and tangible (non-
RMA case);  Friends and Community of Ngawha Incorporated v Minister of Corrections [2002] 
NZRMA 401 at [41]ff (adverse effect to taniwha, metaphysical beliefs require consideration not 
absolute protection); TV3 Network Services Ltd v Waikato District Council [1997] NZRMA 539 (HC) 
(priority given by fact-finder to metaphysical considerations, available outcome to Environment Court); 
Ngāti Whātua Orākei Whai Maia Ltd v Auckland Council [2019] NZEnvC 184 at [49]-53] (cultural 
effects may be intangible and no preference for physical over spiritual impacts; decision subject to 
appeal to High Court); Ngāti Ruahine v Bay of Plenty Regional Council [2012] NZRMA 523 (HC) at 
[63]-[68] (mandatory quality of Pt2 where engaged by context).   
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systems of the relevant iwi authority that are to be provided for, whether others 

agree with those belief systems or not: 

“[59]…What is to be recognised and provided for, as a matter of national 
importance, is ... the relationship of Maori and their culture and traditions with their 
... waahi tapu and other taonga (emphasis added). What Maori regard as waahi 
tapu and other taonga is for them. What the law requires is the recognition of, and 
provision for, that relationship and neither this Court nor any other RMA decision-
maker can dismiss s 6 factors, simply because they may not share the beliefs of 
Maori, and their traditions and lore…” 40 

TRADE-OFFS – WINNERS & LOSERS 
 

“Riparian planting is already happening, we are aware of this, how 
can we fix an already degraded Kaipara harbour; it’s already being 
done..”41 
 
“..the cultural consequences are deep.. it kills the inner spirit.. Te 
Mana o te Wai has been disregarded.. You’re talking about water over 
money ..this leads to the cradle of Ngāti Whātua..”42 
 
“great idea, but not for us, not for us.. 
..Ngāti Manuhiri will be known as the people that sent the rubbish 
down to the Kaipara.. I know from my rangatira at Ngāti Manuhiri, they 
will be whakamaa..” 43  

 
48 The applicant contends that the Auckland region generates waste; while efforts 

are being made to reduce, reuse, recycle, there is no realistic prospect of zero 

waste, therefore a new regional landfill is needed to manage Auckland’s waste 

problem.44  

 

49 A new regional landfill requires trade-offs. Auckland as a region wins (if it cannot 

achieve zero-waste by 2040), but at the expense of Ngāti Manuhiri and Ngāti 

Whātua. Waste will be essentially invisible to the generator; but damaging to the 

receiver. The slogan that “Aucklanders can safely and securely dispose of their 

waste within Auckland, rather than making it someone else’s problem”45 masks 

 
40 Maungaharuru-Tangitu Trust v Hastings District Council [2018] NZEnvC 79  
41 Evidence of Margaret Tukerangi (Trustee) (transcript not available) 
42 Evidence of Joe Pihema, Ngāti Whātua Ōrākei (transcript not available) 
43 Evidence of Joe Pihema, Ngāti Whātua Ōrākei (transcript not available) 
44 Refer legal submissions (overall conclusion) at [28.2]ff 
45 Ibid at [28.2(e)]. The full sentence is: “Waste Management is committed to ensuring that 
Aucklanders can safely and securely dispose of their waste within Auckland, rather than making it 
someone else’s problem..” 
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that Aucklanders, and Waste Management, are making it Ngāti Manuhiri, and 

Ngāti Whātua’s, problem. 

 
50 An alternative view is that the ‘ends do not justify the means’. Auckland is 

transitioning to zero waste by 2040, but this does not justify transferring 

substantial harm to Ngāti Manuhiri and Ngāti Whātua, and their ancestral rohe, 

lands and waterways. The selected site does not achieve the outcomes identified 

by PC42, or wider sustainable management.  
 
ECOLOGICAL EFFECTS 

 
“..You could catch fish with your hands, we gathered from the rivers, 
the Awa, the very foods that manaaki our marae, our manuhiri, our 
people. Freshwater ika, the parera, the river of the duck, our urupa, 
kingfisher, shores, moana, water…You did not carry water, you would 
gather water. Our homes were situated next to springs, wai Māori.. Of 
whose water are you..”46 
 
“..the Kaipara harbour is a national and international icon.. it is 
important for us to stand together on this, as we did on the march to 
Auckland Council..parera were tōhu, our people would wake to the 
sound of birds, now I wake to an alarm clock.. our waterways are 
connected..those arteries feed all those Marae... And our tupuna 
expect us to address any potential risk..”47 
 
“the Kaipara is our mother..”48  

 
51 Aotearoa has one of the most endangered freshwater habitats in the world. 

Declines include species that were once common, like longfin eel (tuna) and 

īnanga. The proportion of fish species classified as threatened or at risk of 

extinction has been increasing over time in Aotearoa and Auckland. Endemic 

species are vulnerable to irreversible loss and at risk of extinction.49  

 

52 A key issue identified in the cultural evidence, is the connection, spiritual and 

physical, between the headwaters of the Hōteo, the Awa, and the Kaipara 

moana. The receiving environment for the subject site influences the headwaters 

of tributaries of Te Awa o Hōteo. It has been identified as a priority catchment 

due to the threat posed by river sedimentation to sea grass and cockle habitat 

 
46 Evidence of Te Atarangi Edmonds (Chairperson) (transcript not available)  
47 Evidence of Margaret Tukerangi (Trustee) (transcript not available) 
48 Evidence given 24 Nov 2020, transcript not available 
49 Evidence of Kate McArthur at [36]-[37] 
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and the snapper breeding ground in Kaipara Moana, which is near the mouth of 

Te Awa o Hõteo. Studies of stream macroinvertebrates indicate that headwaters 

have high biodiversity values.50  

 

53 The proposed landfill causes both direct adverse effects (loss of waterways) as 

well as potential effects of low probability, high impact (risk of leachate to Hōteo, 

ultimately the Kaipara Moana; risk of contamination of a taonga aquifer, which 

may have higher permeability than predicted).  

 
54 A low probability, high impact is an “effect” under the RMA, and therefore a 

relevant potential effect to consider. Where cultural and natural values are high, 

there should be a corresponding low tolerance for risk, noting evidence on this 

topic by Trustees for Te Aroha Pā Marae:   

 
“..The risk tolerance from this side of the table suggests that it is very low, for good 
reason. e.g. Kotare don’t flow in those harbours. It is very low, leachate risk and is 
different to sediment risk.”51   
 
“Cr Parsonson: 
“..Is the risk, i.e. risk failure of a system is a risk that is not tolerated?  
A: precisely. How does a national taonga be under a potential threat to 
accommodate Auckland..Catchment of water [the aquifer] is another issue..” 52    

 

55 Risk refers to probability and consequence. The RMA is not a ‘no-risk’ statute, 

but tolerance for risk must be contextual – i.e. it is relevant to consider the values 

that may be affected, both tangible and intangible (part of the “consequence” 

matrix is to consider the receiving environment). Given uncertainty in modelling 

risk, the Commissioners risk assessment should be qualitative, as well as 

quantitative.  

 

56 Awareness of a risk can be an adverse impact on cultural belief systems, 

reasonably held. Mook Hohneck’s evidence highlighted the way in which Ngāti 

Manuhiri would be viewed by their Kaipara relations, if they allowed a landfill of 

this nature to be built within their rohe. The perception that leachate or other 

forms of residual waste may contaminate food sources in the Hōteo, and wider 

Kaipara catchment, including Tamure/snapper-nursery is an adverse intangible, 

spiritual effect. Ngāti Whātua have an obligation to maintain that nursery.  

 
50 See generally, evidence of Kate McArthur  
51 Evidence of Margaret Tukerangi (Trustee) 
52 Evidence of Margaret Tukerangi (Trustee) 
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57 To illustrate, the fact that adverse effects on ecology may be considered to be 

minor, does not necessarily mean they are culturally acceptable.  This was a 

consideration by the Planning Tribunal in Taumarere, when it declined an 

application for a discharge consent:53 

 
(1) By eliminating existing contamination and public health risks and providing for treatment 

and disposal of septage and leachate the proposal would have considerable beneficial 
effects on the environment; adverse physical effects of constructing and operating the 

treatment works would be minor; the treated effluent discharged to the wetland from where 

it would enter the waters of Te Uruti Bay would not be a contaminant as defined in the 
Resource Management Act, and would not be likely to have adverse physical or biological 

effects on shellfish or their habitats or on those who might consume them; but it would have 

an adverse effect on the tangata whenua in that it would be incompatible with the cultural 
and spiritual values of the bay to them, particularly the traditional taking of shellfish for 

hospitality according to their culture. 

[…] 
(9)  The district council's proposal fell short of what s 8 of the Act required in that a disposal 

option which would not offend the Treaty principle of active protection had not been 

eliminated as not feasible. 

 
(10) The feasibility of the ground disposal option that would avoid conflict with the cultural needs of 

Maori had not been fully investigated to the stage that would give those needs the 

importance and weight intended. In those circumstances and on the evidence presented, 

the discharge permit would not be granted.” 

 
58 Note the evidence by Joe Pihema that:  

 
“..we will have to live with the consequences, our children, our grandchildren, for 
[up to] 500 years.. we don’t accept the risk.. this means no landfill.. [this includes] 
spiritual consequences.. putting waste on top of water shows complete disregard 
for te Mana o te Wai.. water has mana.. having clean waterways is good for 
everybody..”  

 
59 The scale of the landfill requires significant infilling of streams54. Access from 

state highway 1 and further access road will require cutting across a number of 

streams and cause further habitat loss, even with inclusion of proposed 

 
53 Te Runanga o Taumarere v Northland Regional Council [1996] NZRMA 77 
 
 
54 “The proposal includes infilling (reclamation) of 14km of intermittent and perennial stream habitat 
and more than 5km of ephemeral stream.” Statement of evidence of Kate McArthur, 22 October 2020, 
at [5].  
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bridges55. The proposal will result in high value stream loss, subsequent 

degradation of ecosystem health and subsequent loss of indigenous species 

habitat.  
 

60 Physical habitat is a core component of ecosystem health56.  Without a physical 

stream there is no habitat or freshwater ecosystem, and we are not maintaining 

or protecting the habitats of indigenous species or ecosystem health57. Stream 

and habitat loss are irreversible and permanent58. Kate McArthur therefore 

disagrees that there can be a finding of low effects to freshwater fauna when the 

effects on habitat will be ‘very high’, “without habitat fauna will be impacted”59.  

 

61 Auckland, like Aotearoa, is losing stream extent at a high rate60. The NPS FM 

(2020) provisions in section 3.24 and Policy 7 were promulgated to halt loss of 

stream (and wetland)61 extent nationally. 

 
62 The applicant proposes offsetting to address adverse effects. Uncertainty hangs 

over whether offsetting outcomes can be achieved including the appropriateness 

of unidentified streams for enhancement and adverse effects to flora and fauna 

from relocation62.  

 
63 Despite improvements to the proposed ‘offset’, the degree of stream infilling and 

modification will still result in a significant net loss of stream length, quantum of 

physical habitat and will thereby degrade ecosystem health.  The significance of 

habitat loss increases further if ephemeral streams are given ecological 

consideration. 

 
64 Te Mana o te Wai requires improvement to ecological vales of rivers and 

streams proposed for enhancement. Therefore even if a ‘net benefit’ is proposed, 

we still end up with an overall loss in terms of physical habitat (i.e., stream 

length) and the health and well-being of water bodies and freshwater 

ecosystems.   

 

 
55 Ibid at [65], [70], [71].  
56 Ibid at [52].  
57 Ibid.  
58 Ibid at [50].  
59 Statement of evidence of Kate McArthur, 22 October 2020, at [51].  
60 Ibid at [54].  
61 Policy 6 of the NPS FM (2020). 
62 Including Hochstetters frogs. At [66][67] evidence of Fleur Maseyk.  
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65 To address Te Mana o te Wai, ensure indigenous species habitats, ecosystem 

health, mahinga kai and threatened species values are protected, and to ensure 

the effects of the proposal are not contrary to the objective and policies of the 

NPS FM (2020), the proposal and PC42 should be declined.   
 
66 A key reason the s42A report has recommended decline is to avoid loss of 

stream extent and habitat. Kate McArthur considers that any landfill at this site 

will inevitably require a large quantum of headwater, high value stream loss and 

subsequent degradation of ecosystem health and loss of indigenous species 

habitat. Therefore the adverse effects to water quality, habitat loss, eco-system 

health and indigenous species habitat as demonstrated by these resource 

consents are similar to any application for a landfill in the area.  

 
SECTION 42A REPORTS  
 
67 These are addressed in Greg Carlyon’s evidence, so not discussed in detail. Mr 

Bradley’s s42A assessment is qualified in its support for the PPC. It is not a 

resounding endorsement that the PPC is “appropriate” in terms of the statutory 

tests.  

[7] Overall, I accept that the site could be suitable for a landfill and therefore I 
support the precinct in terms of its new discretionary activity status for a new 
landfill. The non- complying activity status for a landfill that applies to every rural 
zoned site in Auckland does not take into account the specifics of this particular 
site as explained in the private plan change request. […] 

[10] On the other hand I accept that there are other aspects of the Wayby Valley 
site that are not a comfortable fit for a landfill site, such the adverse cultural effects 
as explained by mana whenua, areas of high ecological values within the site, a 
high rainfall level, and being located over an aquifer that is the source of a 
municipal drinking water system.  

[11] I do not assert that the Wayby Valley site is the ideal site for a landfill, but I 
note that finding a suitable site in Auckland for a landfill will inevitably involve a 
balance of trade-offs between the different factors to consider. The industry 
guidelines around landfill siting acknowledge that most sites will not meet all the 
criteria and it is not necessary to do so. 
 
[12] On balance, from the site selection information I have reviewed and 
considering the views of the council specialists, I do not consider the Wayby Valley 
site to be fundamentally flawed for a landfill, although I accept that there some 
matters that are finely balanced including cultural effects, freshwater ecology, 
terrestrial ecology, and human health risk.  

 
68 Mr Bradley relies (in part) on the site selection assessment provided by Waste 

Management. That assessment was problematic. The subject site was selected 
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following a desk-top exercise and without engaging Ngāti Whātua Iwi and Hapū 

to assess cultural impact.  

 

69 As discussed by Greg Carlyon, a key point is that the PPC does not give effect to 

the NPSFM 2020; it must be declined, as was the situation for the PPC in King 

Salmon (which did not give effect to the NZCPS). The PPC also fails a wider 

sustainable management assessment. NZ and the Auckland region are moving 

towards a zero waste regime, not enabling 35 more years of landfilling and 

transfer of the waste problem between rohe. Like plastic water bottles, the end 

use is not sustainable.   
 

S42A: Resource consent applications 
 

70 The overall non-complying status of the proposal is a significant hurdle. At the 

scale proposed, it is perhaps inevitable that adverse effects are greater than 

minor. That is the position identified by Te Rūnanga’s cultural and ecological 

evidence - adverse effects are significant, meaning that the first limb of s104D 

cannot be met. As to the second limb, AUP provisions are generally effects-

based; if Commissioners confirm that there are significant adverse cultural and 

ecological effects, then the proposal is likely to be contrary to the relevant 

cultural and ecological objectives and policies.  

 

71 The s42A report writer recommends decline of the non-complying consent; but in 

reaching that position, considers the proposal is inconsistent with some of the 

relevant objectives and policies, but not contrary to them.63 The report writer was 

not able to reach a view on the relevant mana whenua provisions in the AUP 

pending further evidence from the mana whenua parties. Waste Management 

was wrongly critical of this conditional position. The AUP is clear that it is for 

mana whenua to identify their values and relationships. This is reflected in RPS 

Policy B6.  
 

72 It is a logic leap to say (from an ecological perspective) that PC42 should be 

approved, but resource consent declined, due to the loss of stream extent.   

 
 
 

 
63 S42A report at p145: the development would be inconsistent with a number of the objectives and 
policies within the AUP (OP) as they relate to streamworks and terrestrial ecological values…it is 
not..of a nature and scale that would classify it as being considered ‘contrary to’.  
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EXPERT CODE: REPLY POINTS   
 
73 Counsel for Waste Management has identified trite principles relevant to expert 

evidence under the Code, in an attempt to discredit Te Rūnanga’s independent 

experts. The exercise is overstated, and fails; Waste Management loses 

credibility for “ad hominen” assertions (attacking the player, not the ball).  

 

74 After a turgid 8 pages,64 and some general assertions about “balance”, only 2 

“offending” paragraphs are identified in Greg Carlyon’s evidence.65 No footnotes 

or specific cross-references are provided to Fleur Maseyk and Kate McArthur’s 

evidence, so it appears the sweeping criticisms are limited to DOC experts and 

Mr Carlyon.  
 

75 It is not necessarily wrong for planning experts to refer to case law. As with most 

matters of judgment, it depends how it is done.  Policy planners cannot live in 

splendid isolation from jurisprudence such as King Salmon. Awareness of case 

law is inevitable, and the line between issues relevant to legal submission, and 

issues relevant to independent planning opinion, may at times be nuanced (for 

example, interpretation of policy provisions).  
 

76 Mr Carlyon does not make “judgments or submissions on the relevant legal 

issues”66; and Waste Management (having singled out Mr Carlyon for criticism) 

does not identify where Mr Carlyon has done so. 

 
77 By contrast, an independent expert cannot also be a submitter, or speak for a 

submitter. They cannot wear two hats. Mr Kapea is an expert, but not an 

independent expert (in the sense identified by the Expert Code), and his 

evidence should therefore be qualified.  

 
78 More critical is the issue of mandate. In this case, a kaumatua does not speak for 

the tribe. The mandated authorities, including the Iwi Authorities of Ngāti 

Manuhiri and Te Rūnanga, Hapu and Marae are united in their opposition to the 

proposal. This includes the Trustees of Te Aroha Pa Marae.  

 
 
 

 
64 Waste Management legal submissions pp19-27 
65 Ibid, at footnote 20 (referencing Carlyon at [107]) and footnote 28 (referencing Carlyon at [143]) 
66 Ibid at [5.8]  
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CONSULTATION  
 

79 Best practice consultation is a relevant Treaty principle under s8 RMA67; and 

ensures better, more informed, assessment of effects is obtained by the 

applicant. Where cultural effects are likely, applicants should attempt 

consultation with iwi and hapū where possible, in order for the applicant to 

evaluate how effects on cultural values may be addressed.68 Consultation is not 

legally mandatory for a resource consent or private plan change (a point 

emphasized by Waste Management69) but this disregards the quasi-public 

interest arguments made by Waste Management for its proposal, particularly that 

it is regionally significant infrastructure.  

 

80 Waste Management’s evidence identifies that detailed consultation commenced 

in 2018. This is several years after Waste Management started looking for, and 

found, a site. Consultation with Iwi could not influence which site was selected 

(avoidance); only mitigation after the site (and rohe) was chosen.  

 
81 Waste Management identifies it is “disappointed” in Te Rūnanga’s approach to 

engagement, including late provision of a CVA.70 Te Rūnanga disputes this: the 

PPC and resource consent process were notified during Covid19 lockdowns; 

requests made to Council and Waste Management to delay the statutory process 

to allow Māori submitters to be properly informed were refused. It is 

acknowledged that Waste Management has helpfully adopted a flexible 

approach to late submissions.  
 

82 It is agreed that having the CVA available earlier, and prior to evidence 

exchange, would obviously be better. But consultation before choosing a site 

with high cultural values would also “have been better” as well.71  

 
 
 
 
 

 
67 Applicable to the Crown and public bodies, not private entities, but still relevant where an applicant 
seeks to establish a partnership approach.  
68 Te Rūnanga o Ngāi Te Rangi, cited in Applicant legal submissions at [5.24] 
69 Ibid at [5.27] citing s36A (for resource consents) and at [5.29] (for the PPC).  
70 Ibid at [5.26]  
71 There were logistical difficulties in preparation of the CVA, which remains a living document, as 
Alan Riwaka will explain. Thee CVA was in draft form as at 22 October 2020. It was not finalized until 
27 October 2020, after Labour weekend, when provided to both Council and Waste Management. 
Waste Management therefore had opportunity to respond, both in rebuttal and legal submissions. 
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ALTERNATIVES 
 

83 A key flaw in the applicant’s assessment of alternative sites and methods is that 

the site was selected without consideration of the values and relationships of 

Ngāti Manuhiri and Ngāti Whātua with their ancestral lands, waters and taonga. 

Consultation with Iwi Authorities was “after the fact” – after purchase of the site, 

meaning that the focus is mitigation and offsetting (not avoidance).  

 

84 Absence of assessment of cultural factors is clear from the criteria identified by 

Simonne Eldridge in evidence. It is reflected in the discussion of site suitability in 

both s42A reports, which reserve their position on cultural effects. 

 
85 There is no technical duty to consult before acquisition of a site by a private 

venture that is not a requiring authority; but the applicant has taken the risk that 

cultural effects can be addressed or mitigated. This can be contrasted with the 

designation process, where site selection often involves multi-criteria analysis 

including cultural values and effects. 

 
86 As to PC42, the s42A report is minimalist: the subject site could be suitable for a 

landfill; finding a suitable site involves a balance of trade-offs, and it is not 

fundamentally flawed. This cautious statement of position notes that there are 

some matters that are finely balanced including cultural effects, freshwater 

ecology, terrestrial and human health risk. What is not explored by the report 

writers is the finality of the determination on PC42 as to site suitability. If PC42 is 

approved, then the subject site will be confirmed as suitable; therefore this is the 

only RMA process where that issue can be properly tested.  

 
87 Creating a bespoke zone, the only one in Auckland where a new landfill has 

discretionary status, creates an immediate planning incentive for approval of the 

discretionary consents. Discretionary status means that the subject site is 

appropriate for a landfill, subject to full mitigation of effects through design and 

conditions of consent. The key issue (planning appropriateness) is therefore to 

be resolved by the PC42 process. If PC42 is approved, then alternative sites will 

not be considered in any future consenting process.   

 
88 As to the resource consent proposal, the s42A report accepts the location as well 

suited for development of a landfill, save for the potential effects on freshwater 

and terrestrial ecology values, and (potential) cultural effects.  
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89 As a starting point, Commissioners are entitled to consider alternative sites and 

methods, for both the Proposal and PC42. Whether this is discretionary or 

mandatory depends on a range of factors, but, if this project will be Auckland 

region’s only anticipated landfill from 2028, then it must be given careful 

consideration. In contrast to the process for designations under s171(1)(b) RMA, 

Commissioners are not limited to reviewing the adequacy of assessment 

undertaken by the applicant. Alternative methods include transition to zero 

waste; that is less likely to happen if Auckland has a landfill option to 2060 (i.e. 

35 years from 2028). 

 
90 Waste Management wants the benefits but not the burdens of its claimed status 

as regionally significant infrastructure.72 If the landfill qualifies as regionally 

significant infrastructure, then it is not simply a private for profit venture. A higher 

threshold applies to site selection, particularly as the landfill will have adverse 

effects on matters of national importance under s6 RMA. The subject proposal is 

not the same as a supermarket proposal on a private site (the facts in Brown v 

Dunedin CC).  

 
WASTE MINIMISATION ACT 2008  
91 The Waste Minimisation Act 2008 is a relevant resource management 

consideration for both the proposal and PC42. It is submitted that sustainable 

management is better achieved, through implementing a zero-waste strategy.  

 

92 In legal submissions, Waste Management concludes that the WMA “does not 

include any provisions that would prohibit, restrict or discourage new landfills”. 

That technical reading of the Act does not reflect the underlying ethos. A 

decrease in waste disposal is worded as a bottom line policy. The relevant 

statutory purpose in s3, waste minimization and a “decrease” in waste disposal, 

are bottom lines to be achieved by 2040. Under section 42, territorial authorities 

must promote effective and efficient waste management and minimisation. 

‘Effective and efficient’ waste management should be interpreted in light of s3:  

The purpose of this Act is to encourage waste minimisation and a decrease in 
waste disposal in order to— 

(a) protect the environment from harm; and 
(b) provide environmental, social, economic, and cultural benefits. 

 

 
72 The Iwi Authorities do not concede regionally significant infrastructure.  
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93 However, in achieving its responsibilities under the WMA, any waste 

management decision including providing for a new landfill precinct must include 

a consideration of whether objectives and policies are efficient and effective as 

interpreted by the WMA. Providing for a plan change which does not encourage 

waste minimisation or decrease waste disposal, and results in significant 

adverse effects to the environment, results in no cultural benefit and may result 

in undermining other waste minimisation schemes in Auckland would be contrary 

to efficient and effective waste management. An assessment of consistency with 

outcomes anticipated by Auckland Waste Management and Minimisation Plan 

2018 (WMMP) is relevant to your consideration of whether PC42 provides for 

effective and efficient waste management.  

 

Auckland Waste Management and Minimisation Plan 2018  
94 The Auckland Waste Management and Minimisation Plan was finalised in 2018 

(WMMP) after a six year statutory review process, with a long term view to 

204073. “It covers all waste and diverted materials within Auckland, including 

materials managed by private waste industry”.74 “All solid, liquid and gaseous 

wastes that are contained for disposal to landfill, or diverted to cleanfill, managed 

fill or other treatment and/or resource recovery operation are considered to fall 

within the scope of this plan.” 75  

 
95 The WMMP sets a course for Council to achieve “effective and efficient” waste 

management and minimisation. The WMMP is prescribed by s43 of the WMA but 

is one mechanism by which a territorial authority may promote efficient and 

effective waste management within its district.   

 

96 The WMMP includes an aspiration goal of zero waste by 2040 and a number of 

guiding principles for waste management decision making. Guiding principles 

include:  

Ensuring the teachings of Te Ao Māori underpin and inform waste 

management decisions. 

 

97 The WMMP requires engagement with Māori in waste management decision 

making. The applicant has fallen at the first hurdle, by failing to engage with Iwi 

 
73 Auckland Waste Management and Minimisation Plan (WMMP) 2018, at [4.1]. 
74 Auckland Waste Management and Minimisation Plan (WMMP) 2018, at [4.1]. 
75 Auckland Waste Management and Minimisation Plan (WMMP) 2018, at [4.1]. 
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Authorities, prior to site selection. This undermines the framework for waste 

management decision making under the WMMP.  

 
NPSFM 2020  
 
98 This is discussed in Greg Carlyon’s planning evidence, and DOC legal 

submissions, so not addressed in detail here. Relevantly, the NPS commenced 

on 3 September 2020 and is therefore relevant to both PC42 and the Proposal. 

Transitional provisions confirm that the NPSFM 2020 takes effect from 

September 2020 and must be implemented either immediately (for mandatory 

provisions)76 or as soon as reasonably practicable by Council. It is reasonably 

practicable for Commissioners to address the relevant NPSFM 2020 principles 

as part of the PC42 process.  

 
WITNESSES  

 
 These are identified in the Witness matrix, previously provided.   

 
RELIEF  
99 The applicant has chosen the wrong site. Relief sought by the submitters is 

simple: decline both the proposal, and PC42. This reflects the proper sustainable 

management outcome.  

 
 
 
 

Dated this 25th day of November 2020  
 
 
 
 
 
 
 
 

________________________________ 
Jason Pou 
Counsel for Ngāti Manuhiri Settlement Trust 
 
 

 

 
76 Council must amend the AUP to include mandatory provisions relating to wetlands, rivers and fish 
passage: NPSFM 2020 Subpart 1.7 (mandatory provisions) referring to wetlands 3.22(1), rivers 
3.24(1) and fish passage 3.26(1) 
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______________________ 
Rob Enright / Ruby Haazen 
Counsel for Te Rūnanga o Ngāti Whātua  


